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January 24, 2005

The Honorable Chief Justice Ronald M. George and
Honorable Associate Justices

California Supreme Court

350 McAllister Street

San Francisco, CA 94102

RE: Marine Forests Society, et al. v. California Coastal Commission
California Supreme Court No. S113466

(Court of Appeal, Third Appellate District Civil No. C038753)

Dear Chief Justice George and Associate Justices:
INTRODUCTION

In its order of December 22, 2004, this Court requested that the parties file
- supplemental briefs on the effect on this case of the doctrine that appeals of injunctions

are controlled by the law in effect at the time the Court issues its decision. In addition to
the brief filed by petitioner California Coastal Commission (Commission), three other
briefs were filed, one by respondent Marine Forests Society (MFS), one by amici
California Building Industry Association, Home Builders Association of Northern
California, the Building Industry Association of San Diego, and the California
Association of Realtors (CBIA) and one by amicus Californians for Local Coastal
Planning (CLCP). Each of these briefs requires only a summary response.

RESPONSE TO BRIEF OF
MARINE FORESTS SOCIETY

The most significant aspect of MFS’s brief is its concession that courts of appeal
in injunction cases should apply the law in effect at the time the court issues its decision.
And MFS does not contest that it is seeking prospective injunctive relief in this case.
Instead, MFS argues that application of this doctrine would not alter the outcome in this
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case because both the former and amended versions of Public Resources Code section
30312 are unconstitutional, and even if this section, as amended, were constitutional,
applying it to MFS and similarly situated parties would violate thelr due process rights.
Neither argument is persuasive.

A.  MFS Has Reargued the Constitutional Issues.

Most 6f MFS’s brief reiterates and quotes arguments from its Answer Brief on the
separation of powers issue. The parties and the amicus curiae, however, have fully
briefed the merits of the constitutionality of the Commission’s former and current
~ appointment systems, and the Commission will not reargue the merits here.

B. MFS’s Discussion of “Due Process” Is Inapposite.

In its only slightly new argument, MFS asserts that the current version of section
30312 is not retroactive and to apply it to MFS and similarly situated parties would
violate their due process rights. Reiterating previous concerns, MFS also argues that,
regardless of the constitutionality of section 30312 as amended, the Commission’s -
decisions made before the section was amended are “null and void.” These arguments: -
demonstrate a fundamental lack of understanding of several important legal doctrines.

First, MFS misconstrues the application of the doctrine that appeals of injunctions
are controlled by the law in effect at the time the Court issues its decision. While the
Court requested the parties to address this doctrine we do not understand that the Court
was implying that it would apply the amendment to section 30312 retroactively. To do
this would be to engage in the fiction that the Commission had some different
appointment structure when it rendered previous decisions. Because the de facto officer
doctrine precludes challenges to Commission decisions made under its former
appointment system (see p. 5 of the Commission’s supplemental letter brief), it is
unnecessary to reach the merits of the former system, making consideration of
retroact1v1ty irrelevant.

MEFS next argues that because the Commission was unconstitutional before
section 30312 was amended, all the many thousands of the Commission’s decisions that
occurred before the amendment took effect should be void ab initio. And, it continues,



The Honorable Chief Justice Ronald M. George and
Associate Justices

January 24, 2005

Page 3

even if the de facto officer doctrine validates some of the Commission’s past decisions,
that doctrine does not apply to parties who timely alleged a separation of powers
violation. MFS misinterprets the de facto officer doctrine when it claims it does not
apply to cases in which parties timely alleged a constitutional violation. The many cases
cited by the Commission demonstrate that the de facto officer doctrine applies regardless
of whether there was a timely challenge to a decision. Irrespective of the constitutionality
of the Commission’s past appointment structure, none of its decisions under its former
structure can be considered void ab initio or voided on any other grounds. (See COB,
pp. 52-59.)

RESPONSE TO BRIEF OF
CALIFORNIA BUILDING INDUSTRY ASSOCIATION

CBIA raises three main issues, each of which was also argued by MFS: (1) this
Court should not apply the amendments to section 30312 retroactively; (2) the challenges
"on constitutional grounds to decisions that the Commission issued before section 30312
was amended are void ab initio; and (3) the amendments to section 30312 did not remedy
the constitutional defects in the Commission’s appointment scheme. These are the same
arguments that MFS made in its letter brief and, as demonstrated, they fail for the same
reasons that MFS’s arguments fail.

In addition, CBIA asserts the rule that relief by injunction operates “in futuro”
and should therefore not apply in this case because the amendments to section 30312
should not apply retroactively, CBIA, like MFS, misinterprets the concept of statutory
retroactivity. For the reasons discussed above, retroactivity is not a consideration here
and is not grounds for claiming that the “in futuro” rule should be ignored. As the
Commission discussed in its supplemental letter brief at page 4, the doctrine that
injunctive relief is governed by the law in effect at the time an appellate court renders its
decision has been routinely followed by this Court, makes sense, and is properly applied
in this case because MFS only sought and obtained prospective injunctive relief to
remedy its complaints about the constitutionality of the Commission’s appointment
structure.
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RESPONSE TO BRIEF OF
CALIFORNIANS FOR LOCAL COASTAL PLANNING

CLCP, in its amicus curiae brief, never directly responds to the Court’s question
of the effect of the doctrine that appeals of injunctions are controlled by the law in effect
at the time the Court issues its decision. Instead, CLCP uses the Court’s request for
supplemental briefing on this specific issue as an opportunity to reply to the
Commission’s answer to CLCP’s amicus brief. CLCP thus ignores not only the Court’s
question for supplemental briefing but also Rule 29.1(f) of the Rules of Court, which
does not provide for replies by amici.

Instead of addressing the question posed by the Court, CLCP argues that both the
Commission’s former and present appointment structures violate the separation of
powers doctrine. The Commission has previously argued that the Commission’s
appointment structure has been, and continues to be, constitutional under the former and
present forms of section 30312, and will not repeat those arguments here.

CONCLUSION

For the reasons previously set forth in the Commission’s briefs, the Court should
limit its constitutional analysis to the Commission’s existing appointment structure,
should uphold that structure, and should bar any challenge to the Commission’s past
decisions. '

Respectfully submitted,

LISA TRANKLEY? 1#3—~
Deputy Attorney General

For BILL LOCKYER
Attorney General

Attorney for Petitioner
California Coastal Commission
cc: service list
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