
IN THE SUPREME COURT OF THE STAl'E OF CALIFORNIA

MARINE FORESTS SOCIETY, et al., ) No. S113466

Plaintiffs and Respondents,

v.

CALIFORNIA COASTAL COMMISSION,

Defendant and Appellant.

Court of Appeal, Third Appellate District, Case No. CO38753
Sacramento County Superior Court Case No. 00AS00567

The Honorable Charles C. Kobayashi, Judge

RESPONDENTS' ANSWER BRIEF ON THE MERITS

INTRODUCTION

The California Supreme Court has granted review of the December

30, 2002, decision of the Court of Appeal, Third Appellate District

(Appellate Opinion), upholding the May 8, 2001 decision of Sacramento

Superior Court Judge Charles C. Kobayashi (Trial Court Ruling). Judge

Kobayashi found that the California Coastal Commission (Commission) is in

violation of California's Constitution, article III, section 3 -- the separation of

powers clause. The Trial Court Ruling was based on the fact that the
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California Legislature appointed two-thirds of the voting commissioners who

served at the will of the California Legislature. On February 18, 2003, the

California Legislature, acting in Special Session, enacted Assembly Bill No.

1X (AB 1X) which was signed by the Governor on February 20, 2003. AB

1X merely changed the Legislature's appointments from "at will" to fixed

four year terms. No change was made to the Legislature's appointing two-

thirds of the voting commissioners.

Four issues are presented for briefmg:

Petition For Review Issue:

Does a statute which provides that the Speaker of the

Assembly and the Senate Committee on Rules each may

appoint and remove four of an agency's 12 voting

members violate the separation of powers doctrine, as

set forth in article III, section 3 of the California

Constitution?

Issues pursuant to the April 9, 2003, Request of the California

Supreme Court:

(1) Assuming the Commission's decision in the present
case is constitutionally defective in the manner stated by
the Court of Appeal, what is the appropriate remedy
available to Marine Forests Society?

(2) What effect would the holding of the Court of
Appeal have on past and other currently pending
decisions of the California Coastal Commission?

(3) Does the February 20, 2003 amendment to Public
Resources Code section 30312 eliminate the separation-
of-powers defect found by the Court of Appeal, or is
the composition of the Coastal Commission still
vulnerable to a separation-of-powers challenge?



Respondents will respond in the order of issues listed above. The

issue raised in the Petition for Review will be addressed by showing that

(1) Petitioner's historic presentation is particularly inaccurate and irrelevant to

these proceedings; and (2) the proper application of the separation of powers

analytical approach used in Obrien v. Jones (2000) 23 Cal.4th 40 (Obrien)

indicates that a separation of powers violation has occurred. No safeguards

or checks and balances are provided regarding the Commission's

appointment process to protect the executive from the intrusion of the

legislature. Examples of such safeguards are discussed on pages 17-19 of

the Appellate Opinion.

The first issue raised by this Court relates to the proper remedy

assuming the Coastal Commission is unconstitutionally structured. It will be

shown that the remedy provided by the trial court is the appropriate remedy.

The discussion by the state concerning Quo Warranto is not applicable

because the Commission has not been challenged--only the exercise of

executive and judicial functions by this legislative agency. Furthermore, the

Quo Warranto argument previously has been raised by the Commission in

other litigation and the Commission lost. It clearly has waived the Quo

Warranto issue in this action by failing to raise it in the trial and appellate

courts herein.

The second issue raised by this Court relates to retroactivity of the

fmding of unconstitutionality and how it affects past and other currently

pending decisions of the Coastal Commission. Considerable attention will be

given to this issue including statute of limitations considerations.

The court's third issue relating to the constitutionality of the

Legislature's "corrective action" in passing AB 1X will also be addressed but

is intertwined with the issue raised in the Petition For Review.
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STATEMENT OF THE CASE

Respondents filed their Complaint for Injunctive and Declaratory

Relief and Damages (Complaint) with the Sacramento County Superior Court

on January 31, 2000. (Joint Appendix in Lieu of Clerk's Transcript (J.A.) at

p. 1). The first cause of action alleges that the Commission violates the

separation of powers clause of the California Constitution.

On April24, 2001, the Honorable Charles C. Kobayashi heard the

parties' cross motions for summary adjudication (J.A. at p. 336) based on

Undisputed Stipulated Fact for Summary Adjudication on First Cause of

Action (Undisputed Stipulated Facts) (J.A. at p. 213). On May 8, 2001,

Judge Kobayashi issued his order declaring that the Commission is

unconstitutionally structured. (J.A. at p. 330.) In so doing, Judge Kobayashi

stayed enforcement of his order and the Commission's cease and desist order

issued by the Honorable Talmadge R. Jones.

(J.A. at 334:6-12.)

The basis for the May 8, 2001 Trial Court Ruling by Judge Kobayashi

is as follows:

The California Coastal Commission is unique in its
composition. While identifying a plethora of executive agencies
and commissions where some of the members are appointed by
the legislature, defendants have identified no other present-day
commission where the majority of the members are appointed
by the legislature and no other statute where appointees serve
at the pleasure of the legislature. In Parker v. Riley (1941) 18
Cal.2d 83, the court was faced with a separation of powers
challenge to the California Commission on Interstate
Cooperation, the majority of whose members comprised
members of the legislature. No constitutional violation was
found because the duties of the commission were incidental to
the legislative power. However, in dicta, the court did express
concern regarding improper expansion of legislative power.
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The Coastal Commission is in the Resources Agency. The
secretary of the Resources Agency is a non voting member of
the commission. She has no jurisdiction over the commission.
The enabling legislation makes the Coastal Commission an
independent body. The members of the commission have the
power to appoint their executive director, who is exempt from
civil service provisions; promulgate rules and regulations; and
issue permits and cease and desist orders regarding matters
within their jurisdiction. The commission may also apply for
and accept grants, appropriations, and contributions in any
form.

In Obrien supra the majority decision relied heavily on the fact
that the court retained its inherent power as the final decision-
maker on disciplinary matters. Here. The Coastal commission
has wide powers, only a limited number of which are subject to
limited judicial review. Purportedly an executive agency, the
Commission is answerable to no one in the Executive. The
members are not directly answerable to the voters. The
legislature has retained for itself the power of appointment and
dismissal at its pleasure. The Coastal Commission is effectively
a legislative agency. Comity and pragmatism cannot save it.
The judicial and executive powers that it exercises are not
incidental to the law making power. They are not properly
under the jurisdiction of the legislature.

(J.A. at 332:1-333:24.)

On December 30, 2002, the Court of Appeal, Third Appellate District,

affirmed the Trial Court Ruling. (Appellate Opinion at pp. 3-4

and 29.) In doing so, the Court of Appeal stated at pages 3-4 of its Appellate

Opinion:

For reasons that follow, we conclude that the Commission's
interpretation and implementation of the California Coastal Act
of 1976 is an executive function, and that the appointment
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structure giving the Senate Committee on Rules and the
Speaker of the Assembly the power not only to appoint a
majority of the Commission's voting members but also to
remove them at will contravenes the separation of powers
clause of California's Constitution. The flaw is that the
unfettered power to remove the majority of the Commission's
voting members, and to replace them with others, if they act in
a manner disfavored by the Senate Committee on Rules and the
Speaker of the Assembly makes those Commission members
subservient to the Legislature. In a practical sense, this
unrestrained power to replace a majority of the Commission's
voting members, and the presumed desire of those members to
avoid being removed from their positions, allows the legislative
branch not only to declare the law but also to control the
Commission's execution of the law and exercise of its quasi-
judicial powers.

Accordingly, we shall affirm the judgment. We emphasize,
however, that Marine Forests made a timely separation of
powers objection and pursued its remedies in a timely manner.
We do not address the rights and interests of other parties to
prior actions of the Commission.

STATEMENT OF FACTS

Marine Forests Society (Marine Forests) is a highly respected

organization founded in 1986 as indicated in the declarations of Dr. Wheeler

J. North, Professor of Environmental Science Emeritus at the California

Institute of Technology; Judge Bruce W. Sumner (retired); and

Rodolphe Streichenberger filed in support of the Application for Temporary

Restraining Order (J.A. at pp. 19-53). Its objective is to discover techniques

to facilitate the creation of underwater "marine forests" whose seaweed and

shellfish growth on sandy bottoms will replace lost marine habitats. More

than 1,000 volunteers have participated in continuous experiments involving

seaweed, shellfish, and artificial substrates. (See videotape,



J.A. Vol. 3; see also J.A. at pp. 209-10.) This 10-minute videotape totally

refutes the Commission's disparaging descriptions of the Marine Forests'

project. The trial court's granting of plaintiffs' request for summary

adjudication (J.A. at pp. 353-54) was based on the parties' Undisputed

Stipulated Facts (J.A. at p. 213).

In Marine Forests' initial project, the subject of this appeal, Marine

Forests volunteers planted their first experimental marine forest on a sandy

plain lying just south of the entrance to Newport Harbor in Orange County,

California. Marine Forests developed a habitat which supports a higher

density of marine life than has been seen on any other artificial reef built in

California. This was a first-of-a-kind advance in marine research. The

project was approved by the City of Newport Beach (owner of the

underwater site), the State Department of Fish and Game (for aquaculture),

and received a grant from the California Integrated Waste Management

Board (for recycling). (J.A. at 4:12-15:32; 32:6-10;209-10; 232:18-233:2.)

Despite the absence of any evidence of environmental risk, on

April 9, 1997, the Commission denied Marine Forests' after-the-fact permit

request. (J.A. at pp. 214:28-215:1.) Subsequently, the Commission

scheduled a cease and desist hearing for February 16, 2000, to completely

shut down the subject Marine Forests project. (J.A. at 215:4-5.) Marine

Forests alleges the Commission is motivated by a serious conflict of interest.

(J.A. at 32:22-33:24) The Commission has been observing Marine Forests'

project since the early 1990s, and despite the fact that Marine Forests'

project has been the only successful effort of its type in California, the

Commission decided to shut down Marine Forests and its project.

This is an apt illustration of the evils inherent to violating the

separation of powers clause. As an executive entity with a conflict of
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interest, the Commission has chosen to regulate Marine Forests Society's

activities. As a judicial entity, the Commission passed sentence on the

legality of the Marine Forests project and sought to order its termination. It

cannot lawfully wear both hats.

STANDARD OF REVIEW

Since the facts below are stipulated facts (J.A. at p. 213), this

proceeding is bound by them. (Japan Food Corporation v. County of

Sacramento (1976) 58 Cal.App.3d 891, 897.) However, the California

Supreme Court is not bound concerning the statutory interpretations or

applications of case law used by the lower courts. (Estate of Coate v. Life

Insurance Company of California (1979) 98 Cal.App.3d 982, 986.)

ARGUMENT

I

A STATE AGENCY WHOSE APPOINTMENTS ARE
MADE AND CONTROLLED BY THE LEGISLATURE
MUST DEMONSTRATE SUFFICIENT SAFEGUARDS

AND CHECKS AND BALANCES FOR THE EXECUTIVE
IN ORDER TO PASS CONSTITUTIONAL MUSTER

The first issue before this Court is straightforward: Does the

California Constitution, article III, section 3 prohibit state officials in either

the legislative, executive, or judicial branches from exercising the powers

entrusted to either of the others? The trial court says "yes"; the Court of

Appeal, Third Appellate District says "yes"; the California Coastal

Commission disagrees.

The Commission's achilles heel is mandated by its structure. As

designed by the Legislature, the Coastal Commission purportedly is part of

the Resources Agency, an executive department. (Pub. Resources Code,
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§ 30300). However, it is not governed by that agency. (J.A. at 216:2-3.)

Eight of its twelve voting members are appointed by the Speaker of the

Assembly and the Senate Rules Committee. The Commission concedes that

in function it exercises powers that are sometimes legislative, sometimes

executive, and sometimes judicial.. (Petitioner's Brief on the Merits

(Petitioner's Brief) at p. 6.)

The trial court carefully examined the Commission's structure and

found that it violates article III, section 3 of the California Constitution. The

reason for the trial court ruling is that the Legislature gave itself not only the

power to appoint two-thirds of the Commission's voting members for two-

year terms, but also gave itself the power to remove and replace those

members at will--at any time, and for any reason, or for no. reason at all.

Thus, by appointing two-thirds of the voting commissioners and

compelling eight of the twelve commissioners to live under a legislative

sword of Damocles, the Legislature retained for itself control over an agency

that should have been (and by statute is labeled) an executive agency under

the Governor's control. However, the Commission admits that it "is not

appointed by the Governor and is not subject to the

Governor. [It] has been placed by the Legislature in the Resource Agency

but is not governed by that agency." (J. A. at 216:1-3.) "[T]he Commission

is subject to the control of the Legislature rather than the executive branch of

government." (Appellate Opinion at p. 19.)

Because of the legislative control built into the Commission's very

structure, the trial court held that the Commission is, in fact, simply an arm of

the Legislature. That does not make the Commission an invalid agency, but it

does limit the actions the Commission can take to legislative actions (i.e.

policy setting). (J.A. at 333:20-24.)

-9-



A. The Historical Background Presented
by the Coastal Commission is Inaccurate
and not Relevant to These Proceedings

The Commission's lengthy historical discussion serves only to divert

attention from the fact that this case is governed by the California

Constitution as it now exists and as interpreted by modern court decisions.

The Commission apparently hopes to convince this Court to apply the

"holdings" of nineteenth century decisions as though the constitutional

provisions interpreted are still operative. But they are not. The reasoning of

opinions dependent upon them has necessarily become passe.

The Introduction, beginning on Page 1, and the first argument,

beginning on page 11 of Petitioner's Brief on the Merits (Petitioner's Brief)

distorts the history of the Commission. First, Proposition 20 passed by the

people in 1972 created a temporary legislative body to develop a plan for the

Coastal Zone. As a legislative body, it was not inappropriate to have a

majority of that body appointed by the Legislature. The Legislature's

mistake was in maintaining the same structure for the Coastal Commission

when legislatively adopting the Coastal Act of 1976 and assigning the

Commission executive and judicial powers as well as legislative authority.

Furthermore, contrary to the Commission's claim on page 3 of

Petitioner's Brief, the Court of Appeal did not disregard "150 years of

unwavering constitutional history that affords the Legislature, not the

Governor, the power to determine the composition of executive agencies."

Also, California did not "choose a system in which the Legislature possesses

the constitutional power to determine the method for appointing and

removing officers and to exercise the power for itself' (Petitioner's Brief at

p. 11, italics added.) To the contrary, the 1849 Constitution and amendments

thereto merely provide that the power to direct the method of appointment
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and removal of officers was assigned to the Legislature. (Petitioner's Brief

at pp. 15 (last paragraph) and 16.) The 1849 Constitution and amendments

thereto do not deal with the prospect of legislative members appointing

themselves or making appointments to an executive branch agency. In such

instances, the separation of powers clause is applicable and the courts must

apply the checks and balances tests as outlined in Obrien, supra, 23 Cal.4th

40.

In fact, during this "150 years of unwavering constitutional history" no

California or federal court, including the United States Supreme Court, has

held that a legislature may appoint the majority of an executive agency or

commission without violating the separation of powers clause. Many courts

have ruled to the contrary. (Appellate Opinion at pp. 15-27; infra at pp. 52-

59.)

The argument made by the Coastal Commission that checks and

balances are not required regarding the method of appointment and removal

of executive officers similarly misinterprets the 1849 Constitution and

amendments thereto as well as the Appellate Opinion at pages 17 through 20.

Thus, when the Legislature seeks to legislate in an area assigned to the

judicial or executive branch, there must be sufficient safeguards to insure that

the Legislature does not materially impair or defeat inherent functions of said

branches. (Obrien, supra, 23 Cal.4th at pp. 43-44 and 50.)

Contrary to the Commission's claim, it also is not relevant as to which

branch of government is strongest. The separation.of powers clause still

controls the inherent jurisdiction of each branch. The stronger a branch acts,

the more the courts will be concerned about potential intrusion on the powers

of the remaining branches.



The Commission places great emphasis on former article XI, section

6, which became article XX, section 4. (Petitioner's Brief at pp. 2, 15-16,

and 20.). The point is to allow the Commission to argue that cases

interpreting that provision--with its bow to legislative power over

gubernatorial--are still appropriate even though the provision no longer exists.

(See, e.g., Petitioner's Brief at pp. 3, 19-21, and 30, seeking to apply to the

current Constitution the analysis in People ex rel. Aylett v. Langdon (1857) 8

Cal. 1; People ex rel. Baird v. Tilton (1869), 37 Cal. 614; and People ex rel.

Waterman v. Freeman (1889) 80 Cal. 233 ( Waterman) and other such

cases.)

The Constitution--as it exists today, not as interpreted by the

Commission in the mid-to-late nineteenth century--will not tolerate such

legislative control over an executive agency. That is why the trial and

appellate courts have held that the Commission must exist solely as a

legislative agency.

Contrary to the Commission's doomsday prediction, the rulings below

do not end the Commission's existence nor invalidate any of the Legislature's

policy determinations (or even any of the Commission's own policy

determinations pursuant to the Coastal Act) with respect to the California

coast. The rulings merely confirm that the Legislature's and a legislative

agency's function is to make policy, not administer or enforce it. If the

Legislature does not wish to restrict the Commission to a policy-making role,

it can amend the California Coastal Act of 1976 and relinquish its

appointment power. The Legislature also can establish the necessary

safeguards and checks and balances to protect the executive branch.

In its briefs before the Court of Appeal and Petitioner's Brief before

this Court, the Commission diverts from the past arguments it made to the

-12-



trial court (J.A. at pp. 276-292 and 314-328) and instead presents a

mythological description of how it perceives government in California. The

Commission sees the California Legislature as California's primary branch of

government with endless, uncontrolled, and unlimited power. However, in

doing so, the Commission recites but then ignores the separation of powers

clause of the California Constitution. Clearly, power in California is

exercised by three branches (legislative, executive, and judicial) and persons

charged with the exercise of one power may not exercise either of the other

powers except as permitted by the Constitution. (Cal. Const.,

art. III, § 3.) No such permission has been granted to the Legislature by

California's Constitution. Additionally, nowhere in the Constitution does it

provide the Legislature the power to appoint themselves to an executive

branch agency or to appoint the majority of the members to an executive

branch agency or commission.

The Commission's extended discussion of nineteenth century case law

and the Legislature's appointment power misses the point. Respondents

argue that the power to execute the law is an executive branch function not a

legislative branch function. Permitting the legislative branch to appoint a

majority of a commission which executes the law materially impairs the

ability of the executive to oversee that the law is faithfully executed.

What is key to these proceedings are the current provisions of the

California Constitution and the current interpretations of those provisions by

the California courts. Fortunately, the recent decisions of the California

Supreme Court in Obrien, supra, 23 Cal.4th 40 and Carmel Valley Fire

Protection District v. State of California (2001) 25 Cal.4th 287 (Carmel

Valley) lay out the proper application of the separation of powers clause of

the California Constitution. (See discussion, infra at Section lE.) A proper
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reading of these cases leads one to the inescapable conclusion that unless it is

restricted to legislative functions the Commission is unconstitutionally

structured.

B. The Commission is the Only
Substantive California Executive
Agency Which has a Majority of its
Members Appointed by the Legislature

The Commission has argued in the past that "` [t]hirty-nine of the

professional regulatory agencies provided for in the Business and Professions

Code have legislatively-appointed members."' (J.A.

at 301:4-6.) The Commission also has argued that "many of the professional

regulatory agencies provided in the Business and Professions Code have

legislatively-appointed members." (J.A. at 289:21-22.) The Commission then

cites a list of agencies with legislatively appointed members and claims that

under respondents' view "every quasi-judicial and executive function

exercised by these agencies was and is unlawful."

(J.A. at 289:27-28.) The dispositive distinction between the agencies listed

by the Commission and the Commission itself is that not one of the executive

agencies cited has a majority of its members appointed by the Legislature, as

does the Commission, and thereby qualifies as a legislative agency. (J.A. at

301:14-303:23.)

The Commission alleged at the Court of Appeal level in its

Appellants' Opening Brief (AOB) that there are a number of California

agencies whose members serve at the pleasure of their appointing authority

(AOB at p. 24); that there are many agencies for which the Legislature

retains a majority of the appointments (AOB at p. 26); and that there are

numerous agencies today where the Governor appoints less than the majority

of the voting members. (AOB at p. 27) The Commission does not allege that
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any legislatively dominated agency performs judicial and executive branch

functions such as those performed by the Commission outside of the control

of the executive or judicial branches of government. The Commission cited

only one agency or commission where the majority are appointed by and

serve at the will of the California Legislature. That agency, the Commission

of the Californias, exercises no power and does not interfere with executive

functions. Indeed, the ten legislative appointees (all members of the

Legislature) are designated a "legislative committee" regarding the subject

matter of the statute. The only charged responsibility for the agency is to

develop favorable relations with Mexico. (Gov. Code, § 8700.)

The Court of Appeal on page 26 of its Appellate Opinion states:

Pointing out administrative agencies in which fewer than a
majority of the members are appointed by the Governor or in
which members are removable at will, the Commission argues
that this demonstrates there is nothing unique about the setup
on the Commission, and, thus, there is no separation of powers
violation. However, the Commission does not point to any
administrative agency that (1) performs executive functions as
opposed to merely gathering information and making policy
recommendations, which are incidental to legislative functions,
and (2) for which the Legislature appoints a majority of the
members and may remove them at will. In any event, even if
other administrative agencies exist with appointment structures
similar to that of the Commission, this does not establish there
is no separation of powers violation in the present case.

In its Petitioner's Brief beginning at page 28, the Commission points

to numerous California state agencies and compares their makeup to the

makeup of the Commission. However, as the Court of Appeal pointed out,

the Commission does not cite a single significant executive agency or

commission that has the majority of its voting members appointed by the

California Legislature.

-1 5-



C. The Power to Appoint and Discharge
"At Will" was Particularly Persuasive
to the Trial and Appellate Courts Herein

The Commission merely asserts (as it cannot do more) that the power

to appoint and terminate at will is not the same as control. (Petitioner's Brief

at p. 31.) The firing/control issue was a major element of Marine Forests'

position before the trial court and the Court of Appeal. The United States

Supreme Court obviously disagrees with the logic of the Commission's

position. Prohibiting legislatively dominated agencies or persons from

exercising executive or judicial powers was explained in Bowsher v. Synar

(1986) 478 U.S. 714 (Bowsher). ' There, the United States Supreme Court

struck down, on separation of powers grounds, that portion of the

Gramm-Rudman-Hollings Balanced Budget and Deficit Reduction Act that

assigned the comptroller general the duty of reporting to the President those

spending reductions needed to attain the target amount. While the

comptroller general was appointed by the President, subject to Senate

confirmation, he was removable not by the President but only by a joint

resolution of Congress or by impeachment.

(Id. at p. 720.)

Contrary to the Commission's position herein, recent California Supreme
Court decisions have relied upon United States Supreme Court analyses in
this field. See, e.g., Hustedt v. Workers' Compensation Appeals Board
(1981) 30 Cal.3d 329, 338 (Hustedt) which relies specifically on Buckley v.
Valeo (1976) 424 U.S. 1, 121 for some of its holdings. There is a definite
nexus between the California cases and those of the United States Supreme
Court. See Bixby v. Pierno (1971) 4 Cal.3d 130, 141 (Bixby). See also June
1, 2000, dissenting opinion of Justice Joyce L. Kennard in Obrien, supra, 23
Cal.4th at pp. 65-67 and the unanimous opinion by Chief Justice Ronald M.
George in Carmel Valley, supra, 25 Cal.4th at pp. 298-299, 305.
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The Court held:. "The Constitution does not contemplate an active role

for Congress in the supervision of officers charged with the execution of the

laws it enacts. (Bowsher, supra, 478 U.S. at p. 722.) The Bowsher Court

further found that to permit an officer controlled by the legislative branch to

execute the law would essentially permit a legislative veto. Congress could

simply remove, or threaten to remove, an officer for executing the law in a

manner unsatisfactory to the legislative branch. This kind of legislative

control over the execution of the law is constitutionally impermissible. '(Id. at

pp. 726-727.)

Similarly, because 8 of the 12 voting members of the Commission are

appointed and subject to removal by legislative officers (Pub. Resources

Code, §§ 30301, 30312), the Legislature has vested the administration and

execution of the Coastal Act to officers answerable to the Legislature. As in

Bowsher, the California Legislature has vested the execution of the Coastal

Act to itself in violation of article III, section 3 of the California Constitution

– the separation of powers clause

The "common sense" principle of Bowsher is equally applicable to

California. The personal desires of the, commissioners to avoid being

removed or to be reappointed create an improper subservience to the

legislative branch of government. This impropriety is not outweighed by any

concept that "agency officials have acted correctly." (Appellate Order

Modifying Opinion (Modifying Order) at pp. 2-3.) This is especially true

when there is a total absence of checks and balances to protect the powers of

the executive. Here, the California Legislature appoints and therefore

controls the makeup of two-thirds of the Commission's voting membership.

The Bowsher case also is pertinent to the February 20, 2003

legislation, AB 1X, as it applies to the desire of a commissioner to be
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reappointed. An excellent discussion of the Bowsher case is contained in the

Court of Appeal's Opinion at pages 19 through 25 and in the Modifying

Order at pages 2 through 3.

Concerning the United States Supreme Court decision in Bowsher,

Chief Justice Ronald M. George stated in Carmel Valley:

The case stands for the proposition that Congress may limit
the discretion vested in the executive by enacting a statute
circumscribing that discretion, but it may not control the
exercise of the discretion actually vested by statute in the
executive by retaining the unilateral power of removal.
Similarly, if we were to apply the Bowsher decision in the
present context, it might cast doubt on the California
Legislature's authority to enact a statute vesting the legislative
branch with the unilateral power to remove the Director of the
Department of Industrial Relations from office by joint
resolution, but it would not cast doubt on the power of the
Legislature to enact a statute limiting the scope of the
discretion vested in the director--as long as the limitation did
not defeat or materially impair the exercise of executive power.

(Carmel Valley, supra, 25 Cal.4th at p. 305, original italics.)

There is no need to reconcile Brown v. Superior Court ofMendocino

County (1975) 15 Cal.3d 52. (Petitioner's Brief at pp. 1, 26, 28, and 40-42.)

That case involved upholding the "at will" appointment power of the

Governor regarding his own executive appointment. There was no separation

of powers issue involved.

D. Respondents are not Required to Show
Improper Legislative Attempts to Influence
the Decisions of Legislative Appointees

In Petitioner's Brief at page 10, the Commission makes reference to

the absence of allegations of actual misconduct by the California Legislature

to improperly influence the decisions of legislative appointees. As noted by

the Court of Appeal, beginning at page 24 of the Appellate Opinion:
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The Commission also argues that Marine Forests's
constitutional challenge is infirm because it has not presented
an "as applied" challenge or made any factual allegations that
the Legislature has directed or dictated the actions of its
appointees; rather, it has made a facial challenge and thus must
demonstrate that the statute's provisions 'inevitably pose a
present total and fatal conflict with applicable constitutional
prohibitions.' (Quoting Pacific Legal Foundation v. Brown,
supra, 29 Cal.3d at p. 181.)

However, Marine Forests does not need to demonstrate that the
legislative appointing authorities have attempted to interfere
with the Commission members' execution of the Coastal Act.
It is the Commission members' presumed desire to avoid
removal [and gain reappointment]--by pleasing their legislative
appointing authorities--which creates the subservience to
another branch that raises separation of powers problems.
(Bowsher, supra, 478, U.S. at p. 727, fn. 5; MWAA v. CAAN,
supra, 501 U.S. at p. 269, fn. 15.) As noted previously, "[t]o
permit the execution of the laws to be vested in an officer
answerable only to [the legislative branch] would, in practical
terms, reserve in [that branch] control over the execution of the
laws." (Bowsher, supra, 487 U.S. at p. 726.) Thus, this is not
simply a hypothetical problem as the Commission suggests.

This is further exacerbated by the Legislature continuing the

philosophy and politics of the Commission by appointing two-thirds of the

voting commissioners. The Court's attention also is directed to the requests

for judicial notice filed herein by amici. Ample examples of actual

misconduct are contained therein for the Court's information.

E. The Proper Application of the Analytical
Approach Used by This Court in Obrien v. Jones
Reveals That the Legislature Appoints the
Majority of Voting Commissioners and
There are no Safeguards or Checks and
Balances to Protect the Executive Branch
of Government From This Substantial
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Intrusion by the Legislature

There is no need to dig deeply into historical documents. The

California Supreme Court recently examined the relationships among the

governmental branches, and its analysis upholds the results of the courts

below.

In Obrien, supra, 23 Cal.4th 40, decided June 1, 2000, this Court was

faced with the legality of the California Legislature revamping the

7-member State Bar Court (only 5 positions are currently being utilized) so as

to provide for one appointment each by the Governor, the Speaker of the

Assembly, and the Senate Rules Committee and two appointments by the

Supreme Court. A presiding judge also is appointed by this Court. The State

Bar Court presides over attorney-discipline proceedings.

This legislation was challenged on the grounds the Legislature lacked

authority to appoint such judges and that the legislation also violated the

separation of powers clause. This Court, in a 4-3 decision, upheld the

legislation and acknowledged that all bar appointees must be evaluated by a

nomination committee named by the Supreme Court, and only those found

qualified will be eligible for appointment. Furthermore, all three judges of

the State Bar Court Review Department would continue to be appointed by

the Supreme Court, and the Supreme Court would be the ultimate reviewer.

These veto and review powers of the California Supreme Court were felt to

be sufficient safeguards and checks and balances to avoid a violation of the

separation of powers clause.

Again the Legislature only appoints two of the five judge State Bar

Court. (Bus. & Prof. Code, §§ 6079.1, subd. (a), 6086.65, subd. (a).) This is

clearly distinguishable from the Commission's situation herein. The analysis



in both the majority and dissenting opinions in Obrien support the decisions

below because of the significantly different facts.

Speaking for the majority, Chief Justice Ronald M. George stated:

We conclude that although this court's inherent authority
over attorney admission and discipline includes the power of
this court to appoint the judges of the State Bar Court and to
specify their qualifications, other appointment mechanisms
specified by the Legislature are permissible so long as they are
subject to sufficient judicially controlled protective measures
to ensure that such appointments do not impair the court's
primary and ultimate authority over the attorney admission and
discipline process. As we shall explain, because of our
continuing primary authority over the operations of the State
Bar Court--including the appointment of that court's judges--
and the numerous structural and procedural safeguards,
described herein, that exist both within the attorney discipline
system and within the State Bar Court appointment process
established by this court, we conclude that the legislation here
at issue, providing that some of the hearing judges shall be
appointed by the executive and legislative branches and that the
lay judge of the Review Department shall be replaced with a
judge who is a member of the State Bar, does not defeat or
materially impair our authority over the practice of law, and
thus does not violate the separation of powers provision.

(Obrien, supra, 23 Cal.4th at p. 44, italics added.)

In her dissent, Justice Joyce L. Kennard, with Justice Kathryn M.

Werdeger concurring, outlined the history of the separation of powers clause

in depth, explaining why, even under those facts, she believed the Legislature

had overstepped. A fortiori, here when control is shifted to the Legislature

without any safeguards, there is a constitutional violation. She stated that:

The doctrine of separation of powers long predates our
state Constitution; its origins "can be traced to the fourth
century B.C. when Aristotle, in his treatise entitled Politics,
described three agencies of government: the general assembly,
the public officials, and the judiciary." (Ervin, Separation of

-2 1-



Powers: Judicial Independence (1970) 35 Law & Contemp.
Probs. 108, fn. omitted.) The "leading Framers" of the federal
Constitution "viewed the principle of separation of powers as
the central guarantee of a just government." (Freytag v.
Commissioner (1991) 501 U.S. 868, 870.) Referring to the
separation of powers doctrine, James Madison said: "No
political truth is certainly of greater intrinsic value, or is
stamped with the authority of more enlightened patrons of
liberty ...." (Madison, The Federalist No. 47 (Rossiter ed.
1961) p. 301.)

The purpose of separation of powers is to protect
individual liberty by preventing concentration of powers in the
hands of any one individual or body. (Buckley v. Valeo (1976)
424 U.S. 1, 122.) Among the three great departments or
branches into which the state and the federal governments are
divided--the legislative, executive, and judicial branches--the
framers of the federal Constitution were most apprehensive
about the legislative branch. (Buckley v. Valeo, supra, at p.
129 ["the debates of the Constitutional Convention, and the
Federalist Papers, are replete with expressions of fear that the
Legislative Branch of the National Government will aggrandize
itself at the expense of the other two branches"].) At the
Philadelphia convention, James Madison explained it this way:
"' [E]xperience in all states has evinced a powerful tendency in
the legislature to absorb all power into its vortex. This was the
real source of danger to the American [state] Constitutions; and
suggested the necessity of giving every defensive authority to
the other departments that was consistent with republican
principles."' (Ervin, Separation of Powers: Judicial
Independence, supra, 35 Law & Contemp. Probs. 108, 113.)

... Congress is not.permitted to designate itself or any of
its officers as the appointing authority for lower ranking
officers of the executive and judicial branches of government.
(Buckley v. Valeo, supra, at p. 129.) Nor may Congress retain
for itself a power, apart from impeachment, to remove an
officer who exercises executive or judicial authority.
(Bowsher v. Synar (1986) 478 U.S. 714, 732.)
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The decision to deny Congress authority to control the
appointment or removal of lower ranking executive and judicial
officers was deliberate. As James Madison said in the First
Congress: "`The Legislature creates the office, defines the
powers, limits its duration and annexes a compensation. This
done, the Legislative power ceases. They ought to have
nothing to do with designating the man to fill the office."'
(Myers v. United States (1926) 272 U.S. 52, 128, quoting
1 Annals of Cong. (1789) 581, 582.)

(Obrien, supra, 23 Cal.4th at pp. 65-67, citations omitted.)

Justice Janice Rogers Brown began her dissent in Obrien by stating:

The wanton pursuit of power is not a new problem. In his
farewell address, George Washington warned "[t]he spirit of
encroachment tends to consolidate the powers of all the
departments in one, and thus to create, whatever the form of
government, a real despotism. A just estimate of the love of
power and proneness to abuse it which predominates in the
human heart is sufficient to satisfy us of the truth of this
position." (Speeches of the American Presidents (Podell &
Anzovin edits. 1988) p. 17.)

(Obrien, supra, 23 Cal.4th at p. 74.)

Also of note is the California Supreme Court decision in Carmel

Valley, supra, 25 Cal.4th 287. That case involved the issue of whether the

California Legislature could enact legislation which allowed it "to suspend

the operation of statutes and executive orders that constitute state-mandated

local programs from year to year and to withdraw funding therefore."

(Id. at p. 292.) The suspension was accomplished by language contained in

ensuing budget acts.

The Court of Appeal had held that process to violate the separation of

powers clause as "an unwarranted intrusion into the operation of the

executive branch." (Cannel Valley, supra, 25 Cal.4th at p. 296.) The
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California Supreme Court reversed, holding that "no material impairment

appeared." (Id. at p. 298.)

Writing for the unanimous court, Chief Justice Ronald M. George

stated:

The founders of our republic viewed the legislature as the
branch most likely to encroach upon the power of the other
branches. (See Bowsher v. Synar (1986) 478 U.S. 714, 727;
Buckley v. Valeo (1976) 424 U.S. 1, 129; see also Madison,
The Federalist No. 48 (Cooke ed.1961) pp. 332-334.) The
principle of separation of powers limits any such tendency.
First, it prohibits the legislative branch from arrogating to itself
core functions of the executive or judicial branch. (See
Younger v. Superior Court, supra, 21 Cal.3d at pp. 115-117;
see also Metropolitan Washington Airports Authority v.
Citizens for the Abatement ofAircraft Noise, Inc. (1991) 501
U.S. 252, 274-275.) Second, legislative power also is
circumscribed by the requirement that legislative acts be
bicamerally enacted and presented to the head of the executive
branch for approval or veto.

The core functions of the legislative branch include passing
laws, levying taxes, and making appropriations. (Cal. Const.,
art. IV, §§ 1, 8, subd. (b), 10, 12.) "Essentials of the legislative
function include the determination and formulation of
legislative policy." (State Bd. of Education v. Honig (1993)
13 Cal.App.4th 720, 750.) .. .

'The true distinction . . . is between the delegation of
power to make the law, which necessarily involves a discretion
as to what it shall be, and conferring authority or discretion as
to its execution, to be exercised under and in pursuance of the
law. The first cannot be done; to the latter no valid objection
can be made.""' (Loving v. United States, supra, 517 U.S. at
pp. 758-759; see also 7 Witkin, Summary of Cal. Law (9th ed.
1988) Constitutional Law, § 130, p. 186.)

(Carmel Valley, supra, 25 Cal.4th at pp. 298-99, citations omitted.)



The Obrien case and its dissents and the Carmel Valley decision give

a full overview and history of the application of California's separation of

powers clause. It is submitted that the facts of the present case show a clear

violation of the clause by the California Legislature.

F. Persuasive Federal Precedent Demonstrates
the Constitutional Invalidity of Granting Executive
and Judicial Powers to a Legislatively Controlled Body

The Commission argues that the California and United States

Constitutions differ in that one is a granting of power and the other a

limitation on power. (Petitioner's Brief at p. 15.) Regardless of the

Commission's argument, it is clear from the cases that it does not affect the

United States or California Supreme courts' approach to applying the

separation of powers clause.

All federal precedents, out-of-state cases, and related California

decisions are consistent with the Commission constituting a legislative body

which cannot perform judicial or executive functions. (Appellate Opinion at

p. 20.) The federal cases cited herein and relied upon by the California

Supreme Court in recent cases (see discussion, supra, beginning at p. 16)

clarify that when Congress appoints the majority of an agency or

commission, that agency is a legislative agency.

The United States Supreme court in Bixby, supra, 4 Cal.3d at page

141 cited, inter alia, Federalist No. 47 as an authority for the separation of

powers doctrine. Buckley, supra, 424 U.S. 1, aptly quotes James Madison

on the basis for the maxim that the legislative, executive, and judicial

functions ought to be separate and distinct:.

"` When the legislative and executive powers are united in the
same person or body' ... `there can be no liberty, because
apprehensions may arise lest the same monarch or senate
should enact tyrannical laws to execute them in a tyrannical
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manner.' ... `Were the power of judging joined with the
legislative, the life and liberty of the subject would be exposed
to arbitrary control, for the judge would then be the legislator.
Were it joined to the executive power, the judge might behave
with all the violence of an oppressor.'

(Id. at p. 120.)

The fears of the authors of The Federalist Papers' seem to be

confirmed by the Commission. InNollan v. California Coastal Commission

(1987) 483 U.S. 825, 837 the High Court struck down the Commission's

attempt to impose a public access condition on a homeowner, noting that the

unrelated building restriction was "not a valid regulation of land use but `an

out-and-out plan of extortion'."

Buckley, supra, 424 U.S. 1, in part, challenged the authority of the

Federal Election Commission (FEC). Of the six voting FEC members, two

were appointed by Senate officers, two by the Speaker of the House of

Representatives, and two by the President. Unlike the Commission, however,

each voting member required confirmation by both houses of Congress and

the appointing authorities were prohibited from choosing both of their

appointees from the same political party. (Id. at p. 113.) Like the

Commission, the FEC was granted not only executive functions but also

extensive rule making and adjudicative powers. (Id. at pp. 109-10.)

Buckley quoting Springer v. Government of the Philippine Islands

(1928) 277 U.S. 189, 202 states:

Not having the power of appointment, unless expressly
granted or incidental to its powers, the legislature cannot
ingraft executive duties were upon a legislative office, since
that would be to usurp the power of appointment by
indirection; though the case might be different if the additional
duties were devolved upon an appointee of the executive.



(Buckley, supra, 424 U.S. at pp. 136-37.)

Nothing in the California Constitution directly or indirectly authorizes

the Legislature to engraft executive or judicial powers on an agency which it

created and then reserved for itself the right to appointtwo-thirds of the

members who will serve at the will of the Legislature. Indeed, article III,

section 3 of the California Constitution specifies that those charged with the

exercise of one governmental power may not exercise either of the others

except as permitted by the Constitution.

In quoting Myers v. United States (1926) 272 U.S. 52, 117, the

Buckley court further explains the rationale of separation of powers:

"The vesting of the executive power in the President was
essentially a grant of the power to execute the laws. But the
President alone and unaided could not execute the laws. He
must execute them by the assistance of subordinates .... As he
is charged specifically to take care that they be faithfully
executed, the reasonable implication, even in the absence of
express words, was that as part of his executive power he
should select those who were to act for him under his direction
in the execution of the laws." . .

(Buckley, supra, 424 U.S.. at pp. 135-36.)

This reasoning is directly applicable to the vesting of the executive

power in the Governor by article V, section 1 of the California Constitution.

That provision similarly charges the Governor with the duty to see that the

law is faithfully executed. He therefore is entitled by implication of that

section to select, as a function of his executive power, those who are to act

for him under his direction in the execution of the law. The Legislature's

reservation of the power to appoint and remove the majority of the members

of the Commission thus usurps the duties reserved to the Governor by article

V, section 1. The remedy granted in Buckley was, in recognition of the



federal commission's legislative makeup, to strip FEC of its non legislative

functions. (Buckley, supra, 424 U.S. at pp. 140-41.)

As stated inBixby, supra, 4 Cal.3d at pages 140-41, and consistent

with the heritage of The Federalist Papers, these cases constitute persuasive

guidelines in deciding the analogous issues presented herein by the

Commission. A further discussion of California's separation of powers

clause is continued in Section IV, page 48, infra.

G. The Commission Exercises
Complete Judicial Power

The Commission argues it is only the exercise of the "complete"

power constitutionally vested in another branch of government which is

prohibited. (J.A. at 290:4-10 (citing Younger v. The Superior Court of

Sacramento (1978) 21 Cal.3d 102, 117 (Younger); see also Laisne v. The

California State Board of Optometry (1942) 19 Cal.2d 831, 835 (Laisne)).

The Commission continues to argue that the courts have repeatedly held that

administrative agencies may engage in quasi-legislative and quasi-judicial

activities. (Petitioner's Brief at p. 6; J.A. at 288:24-26.) The cases cited by

the Commission (J.A. at 288:27-289:16) merely state that executive agencies

can act in a quasi-judicial or quasi-legislative manner. None of those cases,

nor any others, say those functions are "proper" or constitutional for a

legislative agency such as the Commission.

City of Coronado v. California Coastal Zone Conservation

Commission (1977) 69 Cal.App.3d 570, 574, states that the "permit-issuing

functions of the Coastal Commission are quasi-judicial ...." The case does

not state that the Commission is constitutionally empowered to perform

quasi-judicial functions. Similarly, Yost v. Thomas (1984), 36 Cal.3d 561,

572, notes that the Commission "performs a judicial function" when it
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reviews a local government's local coastal program. Yost does not state that

the Commission is constitutionally permitted to perform that judicial function.

Furthermore, the issue of the constitutionality of the Commission performing

judicial or quasi-judicial functions is not raised in any of the cases cited by the

Commission. As noted above, a case is not authority for a proposition not

considered and decided therein. (Aero-Crete, Inc. v. The Superior Court of

San Diego County (1993) 21 Cal.App.4th 203, 212 (Aero-Crete, Inc.); In re

George Tartar (1959) 52 Cal.2d 250, 258.)

Laisne, supra, 19 Cal.2d at page 835, noted there can be no complete

separation of powers and that each department must in some degree exercise

some of the functions of the others. The court then set forth the governing

rule:

There still remains, however, this unalterable fact: When one
department or an agency thereof exercises the complete power
that has been by the Constitution expressly limited to another,
then such action violates the implied mandate of the
Constitution. If, in the instant case, the superior court in the
mandate proceedings were limited to the evidence presented
before the board ... then the board would be exercising the
complete judicial power reserved to the enumerated courts.

(Ibid, italics added.)

It is true that administrative agencies which are part of the executive

branch must often use quasi-judicial powers as part of their function of

administering the laws. Thus, in administering the laws regarding building

permits, executive branch agencies make quasi-judicial determinations as to

whether the applicant has met the qualifications set forth in the law. Marine

Forests does not challenge that practice. At issue is an entirely different

situation. Here, it is a legislative agency acting as an executive branch agency

and making quasi-judicial decisions. That is the Commission's posture.
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Laisne puts it as bluntly as possible: "`The Legislature of California cannot

exercise any judicial function ...."' (Laisne, supra,

19 Cal.2d at p. 836, italics added.) The unconstitutionality of a legislative

agency exercising judicial and executive functions was spelled out in Parker

v. Riley (1941) 18 Cal.2d 83, 88 (Parker). See discussion, infra, at pp. 53-

54.

The Commission's powers go far beyond merely gathering

information and making recommendations. The authority to grant permits

and issue cease and desist orders are among the powers at issue. The

Commission admits these are plainly judicial functions. California's Supreme

Court has held that "the legislature is without power, in the absence of

constitutional provision authorizing the same, to confer judicial functions

upon a state-wide administrative agency of the character of the respondent

[state board]." (Standard Oil Co. v. State Board of Equalization (1936)

6 Cal.2d 577, 559, italics added (Standard Oil Co.).)

As was stated in Communist Party of the United States v. Peek,

(1942) 20 Cal.2d 536, 548: "[Tit is not the function of the Legislature to

determine whether a statute declaring a general policy has been violated in a

particular case, that being a judicial function ...." The Legislature may not

constitutionally act through its control of the Commission to perform that

judicial function.

Jacobs v. Board of Dental Examiners of the State of California

(1938) 24 Cal.App.2d 359, 361, squarely holds that "the legislature is

without authority to confer upon an administrative board any judicial

functions." (Italics added.) The separation of powers limit is shattered

altogether when the Legislature confers judicial functions on a legislative

agency such as the Commission. Because 8 of the 12 voting members of the
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Commission are appointed and subject to removal by legislative officers

(Pub. Resources Code, §§ 30301, 30312), the Legislature has vested the

administration and execution of the Coastal Act in officers answerable to the

Legislature. In practical terms, the Legislature has vested the execution of

the Coastal Act in itself, which violates the separation of powers provision of

the California Constitution. (Cal. Const., art. III, § 3.)

The danger of legislative agencies exercising judicial and executive

powers is summed up in Bixby, supra, 4 Cal.3d at p. 138:

'Legislative agencies, with varying qualifications, work in a
field peculiarly exposed to political demands. Some may be
expert and impartial, others subservient.'

This passage refers to agencies that are merely established by the

Legislature. The situation is far worse when the Legislature establishes an

agency and makes two-thirds of its voting members subject to appointment by

the Legislature. Such an agency is truly "peculiarly exposed to political

demands" and "subservient" to the Legislature.

The Commission citing Paoli v. California Coastal Commission

(1986) 178 Cal.App.3d 544, 550-51 claims it is not exercising "complete"

quasi-judicial authority when it reviews permit applications or issues cease

and desist orders because its determinations are subject to review under the

tests contained in Code of Civil Procedure section 1094.5. (J.A. at 290:21-

291:13.)

H. Decisions of Other States Have
Forbidden Legislatively Dominated
Commissions From Exercising Powers
of the Other Branches of Government

At the Court of Appeal, the Commission argued that some other states

share the view that executive appointments can be exercised by the
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Legislature at the expense of the Governor. (AOB at p. 30.) However, the

Commission failed to consider that the tests of the separation of powers

clause was still applied by the courts of the other states.

Courts of other states have not been reluctant to enforce the separation

of power clauses of their state constitutions. Anderson v. Lamm

(Colo. 1978) 195 Colo. 437, 579 P.2d 620 (Anderson), involved a challenge

by several Colorado legislators to the Governor's veto of portions of the

general appropriations bill which interfered with his power to administer

appropriated funds and allocate staff. The Colorado Constitution's

separation of powers provision (Colo. Const., art. III) is similar to that of

California:

'The powers of the government of this state are divided into
three distinct departments, the legislative, executive and
judicial; and no person or collection of persons charged with
the exercise of powers properly belonging to one of these
departments shall exercise any power properly belonging to
either of the others, except as in this constitution expressly
directed or permitted."

(Id. at 623.)

Similarly, article IV, section 2 of the Colorado Constitution vests the

executive power in the Governor, including the duty to see that the laws are

faithfully executed. (Anderson, supra, 195 Colo. at p. 579.) In Anderson

the Colorado court found that in order to fulfill the duty to faithfully execute

the laws the executive has the authority to administer the funds appropriated

by the legislature for programs enacted by the legislature. (Ibid). The

Anderson court then held that the legislature "is not permitted to interfere

with the executive's power to administer appropriated funds, which includes

the making of specific staffmg and resource allocation decisions." (Id. at



pp. 623-24.) The court further found that "the legislature may not attach

conditions to a general appropriation bill which purport to reserve to the

legislature powers of close supervision that are essentially executive in

character." (Id. at p. 624.)

Yet this is what the California Legislature has attempted to do with

the Commission. Through its power of appointment and dismissal over 8 of

the 12 voting members, the Legislature has reserved for itself the power of

"close supervision" over the Commission's functions, including the

administration of allocated funds and, indeed, every other function of the

Commission. Thus the Commission's functions present a greater intrusion

into the executive branch's duty to faithfully execute the laws than the

functions struck down in Anderson. (See also Alexander v. State By and

Through Allain (Miss. 1983) 441 So.2d 1329; State ex rel. Wallace v. Bone

(N. Car. 1982) 304 N.C. 591, 286 S.E. 2d 79; State v. Bennett (1976) 219

Kan. 285, 298; 547 P.2d 786, 797-798; and Camacho v. Civil Service

Commission (9th Cir. 1982) 666 F.2d 1257.)

While these precedents from other states are not binding on this Court,

they are persuasive in demonstrating that the executive and judicial functions

granted to a commission, two-thirds of whose voting members are appointed

by legislative officers, violate the separation of powers mandate.

H

THE REMEDY PROVIDED BY THE
TRIAL AND APPELLATE COURTS IN

THIS ACTION IS THE PROPER REMEDY

A. Quo Warranto is Inapplicable
to the Present Proceedings Because
Only the Powers Exercised by the
Commission are Being Challenged



The Coastal Commission, beginning at page 48 of its Petitioner's

Brief, introduced for the first time in this action the issue of whether a Quo

Warranto proceeding brought by the attorney general is the exclusive remedy

for the deficiencies found in the structure of the Commission. The Attorney

General – acting as the Commission's lawyer – says that the only way to

challenge the constitutionality of the Commission's make-up is for the

Attorney General to sue the Commission (his own client) in a Quo Warranto

action. This is not true.

The Commission unsuccessfully raised this issue at the trial court level

in Smiley v. California Coastal Commission, Mendocino County Superior

Court Case No. 78270. The pertinent portions of that argument are found as

Exhibit A to Respondent' Request for Judicial Notice filed herewith. The

pertinent portions of Petitioner and Plaintiffs Opposition to Demurrer are

found as Exhibit B to Respondent's Request For Judicial Notice filed

herewith. The trial court's ruling which overrules the Commission's demurrer

is contained in Exhibit C to Respondent's Request for Judicial Notice, filed

herewith. As indicated therein, the same attorney for the Commission in this

action represented it before the Smiley court.

Having lost on this issue in 1998, it is significant that the Attorney

General did not raise this issue in the present case filed on January 31, 2000.

Of particular interest on this subject is Exhibit D to Respondents' Request for

Judicial Notice, filed herewith. Exhibit D is a copy of the April 24, 1998

letter. by petitioner's attorney to the Attorney General concerning the Quo

Warranto issue and asking the Attorney General to bring a Quo Warranto

action in the Smiley case pursuant to its argument in its demurer in Smiley v.

California Coastal Commission, or authorize the Smiley's through their

counsel to bring a Quo Warranto action against the Commission as relators



under Code of Civil Procedure section 803, et seq. Attached as Exhibit E to

Respondents' Request for Judicial Notice, filed herewith, is the Attorney

General's response to the April 24, 1998 letter wherein he declined to take

such an action.

Contrary to its statement in the last paragraph of page 49 of

Petitioner's Brief, the Commission did not know the remedy that would be

chosen by the trial court in the instant case until the court ruled. It is clear

that when it did not raise the Quo Warranto issue, the Attorney General

dropped the issue thereby waiving it. 2 The Commission's argument that the

trial court found it to be a legislative agency and then inaccurately claiming

that the Court of Appeal found it to be an executive agency is merely

bootstrapping an attempt to resurrect this discarded defense at the California

Supreme Court level.

The Marine Forest Society does not challenge the right of the

legislature to appoint members to a legislative agency. Nor does Marine

Forests challenge the right of any Commission member to hold their office.

What Marine Forests challenges is the executive and judicial powers

exercised by those Commission members. Quo Warranto therefore does not

apply. (Code Civ. Proc., § 803 et seq.) It is not the purpose of Quo

Warranto to address when a state agency which is represented by the

Attorney General exceeds its powers.

If the Commission's position is correct, no one other than the Attorney

General could ever file a separation of powers challenge. This is plainly not

the case. Such challenges have been made in the past and they were not

2The Attorney General does acknowledge that the Quo Warranto
argument may be waived. See first full paragraph on page 50 of Petitioner's
Brief citing Nicolopulos v. City ofLawndale (2001) 91
Cal.App.4 th 1221, 1227, footnote 2.
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made by the Attorney General and not through Quo Warranto. Harbor v.

Deukmejian (1987) 43 Cal.3d 1078, 1088-1089 (Harbor) , found the

Governor's veto of a specific section of a bill was an intrusion into the

legislative power and thus a separation of powers violation. The Harbor

case was not brought by the Attorney General in Quo Warranto. It was

brought by individuals as a petition for writ of mandate and under Code of

Civil Procedure section 526a. (Id. at p. 1083 and fn.4.) However, the

Attorney General did defend the Governor's unconstitutional intrusion into the

.legislative power, just it is now defending the commission's unconstitutional

intrusion. (Id. at p. 1082.) Standard Oil Co., supra, 6 Cal.2d at p. 559,

struck, down an act of the Legislature which attempted to create judicial

powers in a state board. Standard Oil was not brought by the Attorney

General in Quo Warranto but by a large oil company as a proceeding in

certiorari. (Id. at p. 558.) Again, the Attorney General defended an

unconstitutional act -- the state board's unconstitutional intrusion into the

judicial power. (Ibid.) Hustedt, supra, 30 Cal.3d

at page 341, held that Labor Code section 4907, which granted a state board

disciplinary authority over attorneys appearing before it, violated the

separation of powers clause of the California Constitution. Hustedt again is a

case which was not brought by the Attorney General in Quo Warranto but by

an individual attorney as a writ of prohibition. (Id. at p. 349.) These cases

make clear that a separation of powers challenge to an unconstitutional

intrusion by a state agency into the functions of another branch of

government, in this case the Commission's intrusion into the judicial and

executive powers, need not be brought in Quo Warranto by the Attorney

General.

B. Injunctive and Declaratory Relief and
Voiding Portions of the Coastal Act are
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Appropriate Remedies in the Present Case

The trial court found the Coastal Commission to be a legislative

agency and enjoined it from performing executive or judicial branch

functions. This remedy was affirmed by the Court of Appeal (see Appellate

Opinion at p. 29). The Buckley court used a similar remedy. (Buckley,

supra, 424 U.S. at p. 29.) An injunction is an appropriate remedy in this

action.

It is requested that this Court go one step further and also declare that

those sections of the Coastal Act granting executive and judicial powers to

the Commission be similarly held to be null and void. This will make it clear

that applicants can proceed as usual before local government and their local

coastal plan (where applicable) for coastal permits which then can be

appealed by aggrieved persons to the courts rather than to the Coastal

Commission as to abuses of discretion or claims of violation of the local

coastal plan or the State Coastal Act.

Presently the Commission limits all hearings to the substantial

evidence test of Code of Civil Procedure, section 1094.5. The public should

be entitled to their day in court without being limited to the issue of whether

there is substantial evidence in the record produced by the Commission.

This also would be consistent with the Commission's evolving role as

specified in the Coastal Act. The Act provides that after the certification of

local coastal plans, the permit responsibility reverts to local government and

is implemented according to the local coastal program and the Coastal Act.

(See Pub. Resources Code, § 30600, subd. (d) and § 30519,

subd. (a) 3 .) Aggrieved persons could then appeal directly to the Courts.

3 In Public Resources Code section 30600, subdivision (d), the California
Coastal Act provides:
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THE IMPACT OF THE COURT OF APPEAL'S HOLDING
ON PAST AND OTHER CURRENTLY PENDING DECISIONS

OF THE CALIFORNIA COASTAL COMMISSION

A. General Rules Regarding
Retroactivity and Prospectivity

This Court, as well as the United States Supreme Court, has held that

legislation normally applies prospectively and court decisions normally

operate retroactively. As stated by Justice (now Chief Justice) William

Rehnquist in United States v. Security Industrial Bank (1982) 459 U.S. 70,

79:

The principle that statutes operate only prospectively, while
judicial decisions operate retrospectively, is familiar to every
law student. [Citations.] This Court has often pointed out that
the first rule of construction is that legislation must be

After certification of its local coastal program or pursuant
to the provisions of Section 30600.5, a coastal development
permit shall be obtained from the local government as provided
for in Section 30519 or Section 30600.5.

Public Resources Code section 30519, subdivision (a) provides:

Except for appeals to the commission, as provided in
Section 30603, after a local coastal program, or any portion
thereof, has been certified and all implementing actions within
the area affected have become effective, the development
review authority provided for in Chapter 7 (commencing with
Section 30600) shall no longer be exercised by the commission
over any new development proposed within the area to which
the certified local coastal program, or any portion thereof,
applies and shall at that time be delegated to the local
government that is implementing the local coastal program or
any portion thereof.
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considered as addressed to the future, not to the past ...........The
rule has been expressed in varying degrees of strength but
always of one import, that a retrospective operation will not be
given to a statute which interferes with antecedent
rights ... unless such be "the unequivocal and inflexible
import of the terms, and the manifest intention of the
legislature."

In Evangelatos v. The Superior Court of Los Angeles County (1988)

44 Cal.3d 1188, 1207, this Court stated:

California authorities have long embraced this general
principle.. As Chief Justice Gibson wrote for the court in Aetna
Cas. & Surety Co. v. Ind. Acc. Corn., supra, 30 Cal.2d 388 -
the seminal retroactivity decision noted above – "[i]t is an
established canon of interpretation that statutes are not to be
given a retrospective operation unless it is clearly made to
appear that such was the legislative intent." (30 Cal.2d at p.
393.) This rule has been repeated and followed in innumerable
decisions. (See, e.g. White v. Western Title Ins. Co. (1985) 40
Cal.3d 870, 884; Glavinich v. Commonwealth Land Title Ins.
Co. (1984) 163 Cal.App.3d 263, 272. See generally 5 Witkin,
Summary of Cal. Law (8th ed. 1974) Constitutional Law, §
288, pp. 3578-3579.)

As to the retroactive effect of judicial decisions, this Court stated in

Kelsey S. v. Rickie M. (1992) 1 Cal.4th 816, 851-852 (citations omitted):

"The general rule that judicial decisions are given retroactive
effect is basic in our legal tradition." (Newman v. Emerson
Radio Corp. (1989) 48 Cal.3d 973, 978.) We have also
recognized, however, that narrow exceptions-to the general
rule of retroactivity may sometimes be justified for compelling
reasons of fairness and public policy. (Id. at p. 983.) No such
reasons warrant any exception to a retroactive effect of our
present decision. Our decision shall be given retroactive effect
as to all cases not yet final as of the date this decision is filed.

Of course, even retroactive decisions generally do not
extend to cases in which final judgments have already been
entered. (Newman v. Emerson Radio Corp., supra, 48 Cal.3d
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at p. 993 [allowing retroactive effect in cases not yet final]; In
re Marriage of Brown (1976) 15 Cal.3d 838, 851 [declining to
apply new rule of law to final adjudications].) In such a case
the time for an appeal will have passed, so there can be no
direct attack on the judgment... .

While exceptions can be justified for compelling reasons of fairness

and public policy, this Court stated in Newman v. Emerson Radio

Corporation (1989) 48 Cal.3d 973, 982-983 (original italics):

In Moradi-Shalal, we first cited with approval the general rule
affording retrospectivity to judicial decisions overruling prior
decisions. We then reiterated the principle that exceptions
might be recognized, as, for example, in instances "`where
a ... statute has received a given construction by a court of
last resort, and contracts have been made or property rights
acquired in accordance with the prior decision, neither will the
contracts be invalidated nor will vested rights be impaired by
applying the new rule retroactively. [Citation.]' (Peterson v.
Superior Court (1982) 31 Cal.3d 147, 151-152)" (Moradi-
Shalal, supra, 46 Cal.3d at p. 305.) We concluded that
considerations of "fairness and public policy" required
prospective application of the new interpretation to permit
those who had already embarked on litigation to receive the
benefit of this court's express prior ruling on which they had
relied. We very carefully noted, however, that we did not
intend to imply "any broad exception to the general rule of
retrospectivity" by our action.

In its Appellate Opinion at page 28 the Court of Appeal discussed the

fact that one who makes a timely constitutional challenge is entitled to a

decision on the merits of that issue and is entitled to the appropriate relief.

The Court of Appeal stated:

We also note that Marine Forests made a timely separation of
powers objection and pursued its remedies in a timely manner.
(See Moffat v. Moffat (1980) 27 Cal.3d 645, 656 [the waiver
rule may preclude a party from making a collateral attack on
proceeding in which the party participated without objection];

-40-



Armstrong v. Armstrong (1976) 15 Cal.3d 942, 950-951
[same]; see also Ryder v. United States (1995) 515 U.S. 177,
182-183 ["one who makes a timely challenge to the
constitutional validity of the appointment of an officer who
adjudicates his case is entitled to a decision on the merits of the
question and whatever relief may be appropriate if a violation
indeed occurred"].)

(Ibid.)

The Appellate Opinion certainly would remain relevant to Marine

Forests and the few others who have protected their rights. (Exhibit A to the

Commission's Request for Judicial Notice, previously filed herein.) It would

also be authoritative case law on the importance of the separation of powers

clause to ensuring a free society.

B. Impact on Past Decisions
of the Coastal Commission

The retroactive impact of finding the Coastal Commission to be

unconstitutionally structured is a case where the right thing to do may not be

the easy thing to do. As a matter of convenience, this Court may be inclined

not to invalidate all of the Commission's decisions made during the past 27

years. On the other hand, binding case law reveals that a lack of jurisdiction

means the action taken is void ab initio. (Bookasta v. Hartford Accident and

Indemnity Company (1975) 46 Cal.App.3d 237, 240.)

The Commission asserts that the concept of de facto officer

jurisdiction controls and, therefore, the Commission's previous decisions

should remain unaffected. (Petitioner's Brief at p. 55). The Commission

cites In re Bunker Hill Urban Renewal Project (1964) 61 Cal.2d 21, 42 for

the proposition that:

"The lawful acts of an officer de facto, so far as the rights of
third persons are concerned, are, if done within the scope and
by the apparent authority of office, as valid and binding as if he



were the officer legally elected and qualified for the office and
in full possession if it."

(Italics original.)

Under this standard the act in question must (1) be a lawful act and (2)

affect the rights of third persons. Under such circumstances, the acts

affecting rights of third persons by the de facto Commission will be deemed

valid and binding. (Petitioner's Brief at p. 55.) Thus, coastal property

owners who have received permits in the past would have nothing to worry

about based upon this doctrine because all requirement of the doctrine have

been met.

However, different issues arise when the unlawful officer or public

agency in question attempts to rely on this doctrine–a doctrine which has

become unfavored by the federal courts. As stated in United States v. Gantt

(9th Cir. 1999) 194 F.3d 987, 998:

Following the modem trend we chose not to ratify the actions
of an improperly appointed officer of the United States under
the ancient "de facto officer" doctrine. See Silver v. United
States Postal Service, 951 F.2d 1033, 1036 n.2 (9th Cir. 1991)
(declining to apply the de facto officer doctrine and questioning
continued validity of the doctrine); see also United States v.
Navarro, 160 F.3d 1254 (9th Cir. 1998) ... .

As the Commission admits, if an officer de facto is not acting lawfully

independent of the jurisdictional issue, the doctrine does not apply. The

Commission has a history of unconstitutional action which is independent of

the separation of powers issue. (See Nollan, supra,

483 U.S. at p. 837). It would seem that this Court would not want to validate

such past unlawful conduct.

If the officer or agent knows he lacks jurisdiction but proceeds despite

this fact, then the doctrine does not apply. (Petitioner's Brief at
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p. 55.) The Coastal Commission would be subject to normal discovery rights

concerning this issue.

Further, a question arises when the application of the doctrine is used

to protect an agency. One policy consideration would be to distinguish mere

exercises of judgment by the Commission and unconstitutional actions of the

Commission. The later should not be protected by the de facto jurisdiction

doctrine.

C. Statutes of Limitations

When claims are not barred by the de facto jurisdiction doctrine, the

issue becomes when does the statute of limitations begin to run. Does it

begin when the issue of constitutionality is resolved by this Court? When

resolved by the Court of Appeal on December 30, 2002? Did it start when

Judge Kobayashi first ruled on May 8, 2001? Or did it start when the

unconstitutional Coastal Commission first acted unlawfully? This is an issue

to be decided by this Court. If the statute of limitations began to run when

the Coastal Commission first acted unlawfully, then most claims not covered

by the de facto jurisdiction doctrine, even though they were based on the

Coastal Commission's additional unlawful conduct, would be barred. Only

those cases relying on a still current statutory time period could proceed.

However, the Commission's 60-day statute of limitations (Pub. Resources

Code, § 30801) would not bar a Federal Civil Rights Act claim as such

claims supersede the Public Resources Code statutory claims period. (Felder

v. Casey (1988) 487 U.S. 131,138-141; Wilson v. Garcia (1985) 471 U.S.

261, 276.) The current statute of limitations applicable to a Federal Civil

Rights Act claim is two years. (Code Civ. Proc., § 335.1.)



On page 58 of Petitioner's Brief, the Commission cites several

decisions that held that Nollan could not be applied retroactively. Nollan

involved an unlawful exaction of property as a condition of obtaining a

coastal permit. In contrast, the case at hand involves a jurisdictional question

which normally would be considered void ab initio. (See discussion on p. 42,

supra.) The cases cited by the Commission are just not applicable to the

jurisdictional deficiencies of the Commission.



D. Recommended Application of
the Court of Appeal Holding

1. Currently Pending Decisions of the Commission

Currently pending decisions of the Commission have or can be

challenged in timely actions and members of the public should be able to rely

on the Appellate Opinion for relief. The de facto jurisdiction doctrine is

totally inapplicable because there was no presumption of legality — the

Commission's jurisdiction was challenged.

The corrective legislation took effect on May 22, 2003 and should not

be applied retroactively as there is no retroactive intent expressed in AB 1X

or its legislative history. (Legal Research Inc.; Legislative History of

California Public Resources Code § 30312; Assembly Bill 1 (or 1XX);

2002
2nd

Extraordinary Session; signed by the Governor on February 20,

2003.) Amended by Statutes of Furthermore, it is questionable whether

any corrective legislation could be applied retroactively without violating

constitutional concepts of due process, equal protection, takings, and

interference with privileges and immunities. This is consistent with the Court

of Appeal's Appellant Opinion at page 28 which cites Ryder v. United States

(1995) 515 U.S. 177, 182-183 as stating "one who makes a timely challenge

to the constitutional validity of the appointment of an officer who adjudicates

his case is entitled to a decision on the merits of the question and whatever

relief may be appropriate if a violation indeed occurred." In fact, anyone who

has made a timely challenge should be allowed to challenge the structure of

the Commission. It would be most unfair and unjust for this Court to take any

action that would deny timely claims. To do otherwise would open pandora's

box for federally based claims and civil rights act actions.

2. Past Decisions of the Commission



The de facto jurisdiction doctrine, if applied at all, should be limited to

otherwise lawful acts of the Commission. It does not apply to other

constitutional violations or unlawful acts by the Commission that occurred in

addition to the separation of power infirmity.

Fairness and equity should prevail as to the remedy provided by this

Court. For example, if an unlawful dedication of property was exacted by

the Commission but never was formally accepted or developed, it should be

returned to the property owner or their family. If the Commission or its

agents have developed the unlawfully obtained property, then the only issue

is whether the Commission should be required to convey comparable

property to the property owner. Property has been extorted and some

accountability is only fair. Again, times might have changed or land titles

secured that might change the fairness balances toward the Commission

3. Statute of Limitations

To hold that the statute began to run when the Commission took its

initial action would be unfair to those who are not barred by the de facto

jurisdiction doctrine. This lawsuit regarding the constitutionality of the

Commission's structure is the first to be addressed by the appellate courts of

California in over 27 years. The average person, whether sophisticated or

not, had no idea that the Coastal Commission was acting in violation of the

separation of powers clause. Past constitutional violations (apart from

separation of powers deficiencies) should be addressed concerning the

Coastal Commission and accountability ascertained.

The statute could be deemed to have begun running when the Court of

Appeal issued it Appellate Opinion on December 30, 2002. Under

Proposition 5, adopted by the California electorate in 1978 (Cal. Const.,



art. III, § 3.5) this is the date that an "appellate court" ruled that the

Commission was in violation of the California Constitution as required by

Proposition 5. Proposition 5 provides that "a state agency must continue to

comply with an unconstitutional statute until such time as the statute's

unconstitutionality is determined by an appellate court." (Trial Court Order at

4:7-9.). However, since the December 30, 2002 Appellate Opinion was

granted review by this Court it never did become effective. Therefore, a

better date for the statute to begin running would be the date this Court's

ruling becomes final.

4. Res Judicata

Res judicata only should be considered applicable in part to past

Commission decisions that were fully adjudicated. The principles of the de

facto jurisdiction doctrine could be used to bar further adjudication of the

exercise of discretion by the Commission. Where it is found that other

constitutional violations also occurred and the Commission lacked jurisdiction

to even participate in the regulatory proceeding, justice deserves

accountability.

5. Stay of Decision

On page 51 of Petitioner's Brief, the Commission asks that if the

Commission is found to be unconstitutional this Court stay its decision for

120 days to allow the Legislature the opportunity to enact more curative

legislation. It should be recalled that Judge Kobayashi issued his decision on

May 8, 2001. The Court of Appeal announced its Appellate Opinion on

November 30, 2002. Both rulings have been stayed by court order (Trial

Court Ruling at 4:10-12) or operation of law. The California Legislature

already passed "corrective" legislation (AB 1X) in an attempt to fix the

separation of powers violation on February 20, 2003. That legislation



retained the Legislature's power to appoint two-thirds of the Commission. It

would be a mockery under these circumstances to stay this Court's decision.

The Commission still exists as a legislative agency thus allowing local

governments with their local coastal plans to issue the permits subject judicial

review. This was the original design of the Coastal Act. (See discussion

Section II B, supra.)

IV

THE FEBRUARY 20, 2003 LEGISLATIVE ACTION FAILS
TO CORRECT THE CONSTITUTIONAL DEFECTS BECAUSE

THE COMMISSION REMAINS LEGISLATIVELY CONTROLLED

The third issue raised by this Court requires continuation of the

analysis of the issue raised by the Petitioner's Brief and discussed in Sections

IA and C above. The same separation of powers deficiency remains under

the recent legislative amendment, AB 1X. The Legislature still appoints two-

thirds of the voting members of the Commission thus continuing to make the

Commission a legislative agency. There still are no safeguards or checks and

balances to protect the powers vested in the executive and judicial branches.

The "at will" appointment issue below was not the separation of powers issue

but was important in analyzing the checks and balances. "At will"

appointments brought the scales of justice totally out of balance. However,

under AB 1X the scales of justice are still out of balance.

It is common sense that the power to appoint an executive body

assures that persons sharing the same philosophy and politics as the

appointing power will run the agency. It is common sense that under AB 1X

the Commission will continue to be run by the political demands of their

appointees — the Speaker of the Assembly and the Senate Rules Committee.

In this case it would be the Legislature's philosophy and politics running the



California Coastal Commission. This is an unacceptable intrusion and

violates the separation of power clause. The Legislature makes the law, it

cannot control the implementation of the law. Applying Bowsher to AB 1X

still results in a separation of powers violation. AB 1X still permits the

members appointed by the Legislature to execute laws. Again, Bowsher

found that this type of legislative control over the execution of the law is

unconstitutional. Furthermore, the powers to reappoint raises the same

concerns mentioned raised in the Bowsher case discussion. See Section 113

above.

The California Constitution declares: "The powers of state

government are legislative, executive, and judicial. Persons charged with the

exercise of one power may not exercise either of the others except as

permitted by this Constitution." (Cal. Const., art. III, § 3.) Article N,

section 1 of the California Constitution vests the legislative power of the state

in the California Legislature while reserving to the people the powers of

initiative and referendum. Article V, section 1 vests the supreme executive

power of the state in the Governor whom it directs to see that the law is

faithfully executed, and article VI, section 1 vests the judicial power of the

state in the courts.

Bixby v. Pierno, supra, 4 Cal.3d at p. 141declares:

The separation of powers doctrine articulates a basic
philosophy of our constitutional system of government; it
establishes a system of checks and balances to protect any one
branch against the overreaching of any other branch. (See Cal.
Const., arts. IV, V and VI; The Federalist, Nos. 47, 48 (1788))

The California Coastal Act even as amended by AB 1X still vests all

three government functions in the Commission, shattering the checks and

balances basic to our system of government. First, under AB 1X the



Commission still is granted the authority to adopt rules and regulations

(Pub. Resources Code, § 30333) which is a legislative function. (Strumsky v.

San Diego County Employees Retirement Association (1974) 11 Cal.3d 28,

34-35, fn.2 [formulation of a rule to be applied to all future cases is a

legislative action].) Second, under AB 1X the Commission still is granted the

primary responsibility for implementing the provisions of the Coastal Act.

(Pub. Resources Code, § 30330.) Seeing that the law is faithfully executed is

an executive function. (Cal. Const., art. V, § 1.) Third, under AB 1X the

Commission still has the authority to issue cease and desist orders.

(Pub. Resources Code, §§ 30809, 30810.) This is a judicial function because

judicial power is the power to hear and determine controversies between

adverse parties. The same applies to granting, denying or conditioning

permits. 'The judicial function is to "declare the law and define the rights of

the parties under it".' (People v. Bird (1931) 212 Cal. 632, 640 (quoting

Marin Water and Power Company v. Railroad Commission of the State of

California (1916) 171 Cal. 706, 711-712).). Here, the Commission seeks to

declare the law of the Coastal Act and define the rights of coastal permit

applicants. As held in Yost v. Thomas, supra, 36 Cal.3d at p. 572, the

Commission "performs a judicial function" when it reviews compliance with

the Act. It should be noted that the constitutionality of the Commission

performing judicial functions was not at issue in Yost.

Marine Forests acknowledges, as did the trial court (J.A. at 332:4-9)

and the Appellate Court at page 11 of the Appellate Opinion, that an agency

may blend some activities normally reserved for another branch. Such

incidental balancing of power is permitted (Younger, supra, 21 Cal.3d

at p. 117) as is an action performed by an executive agency that is indecently

to the Legislature ' s ordinary duties (Parker, supra, 18 Cal.2d at p. 88).
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Here, however, the Commission's very structure under AB 1X makes it a

legislative agency operating under the guise of an executive agency. (Trail

Court Ruling at 3:20-23; Appellate Opinion at pp. 3-4.)

"The supreme executive power of this State is vested in the Governor.

The Governor shall see that the law is faithfully executed." (Cal. Const., art.

V, § 1). In order for the Governor to fulfill these duties it is required that his

agencies and commissions are accountable to him as the Chief Executive.

Retaining the appointment power of the Commission with the Legislature

under AB 1X still violates article V, section 1 of the California Constitution

as the majority of the Commission's commissioners are appointed by the

Legislature and not accountable to the Governor. 4

A. California Constitution Article III,
Section 3 Forbids the Legislature

4 As stated in 16A American Jurisprudence Second, Constitutional Law,
section 278: "The so-called `Decision of 1789,' in which the First Congress
rejected a congressional role in the removal of executive branch officers,
other than by impeachment, provides contemporaneous and weighty evidence
of the meaning of the Constitution, since many of the members of the First
Congress had taken part in framing that instrument. As a result of this
`decision,' the legislative branch may not encroach upon or usurp the power
granted by the Constitution to the chief executive, whether the President of
the United States or a governor, in reference to appoints, or the formulation
of rules and regulations needed to execute the laws enacted by the legislature.
A state legislature can neither enforce the laws which it has the power to
make, nor, in the usual instance, appoint the agents charged with the duty of
such enforcement." (Footnotes omitted.)
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From Exercising the Powers of
the Other Branches of Government

As early as 1889, the California Supreme Court began to express its

reservations on the Legislature's use of the appointment power to intrude

upon executive powers. Waterman, supra, 80 Cal. 233, heavily relied upon

by the Commission (Petitioner's Brief at pp. 3, 21, 33, and 48), put in issue

the legislative appointment of the trustees of the state library. The court

noted the separation of powers provision of article III, section 1 of the

California Constitution and declared:

If the making of appointments to office is a function which,
in the sense of the constitution, appertains to the executive
department of the state government, there would seem to be no
escape from the conclusion that the appointment of the
respondent by the members of the legislative department was
invalid, unless by some specific provision of the constitution
such appointment is expressly directed or permitted.

(Waterman, supra, 80 Cal. at p. 234.)

The court went on to note that if indeed the power to appoint officers

was essentially an executive function, even the provision of California

Constitution article XX, section 4 (previously Cal. Const. of 1849,

art. XI, § 6) could not be construed as authorizing the Legislature to appoint

officers. (Ibid.) Thus, even at that time, the court recognized that the

Legislature could not exercise executive functions.

The court found, however, that the power to appoint to commissions

was not, in general, an exclusive executive function and also could be

exercised by the Legislature. The question of whether the state library

commissioners performed executive or judicial functions was not raised. The

issue was limited solely to whether the Legislature had any appointment

power. Respondents agree that the Legislature has the power to appoint
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members to legislative commissions performing legislative and ancillary

functions. So long as the Commission is restricted to such functions,

respondents have no objection to the appointment of two-thirds of the

Commission's voting members by legislative officers. This position is

reinforced in Parker.

Parker, supra, 18 Cal.2d 83, was heavily relied upon by the

Commission at the trial and appellate courts. (E.g., AOB. at pp. 34 and 36.)

Apparently the Commission has revised its decision and no longer is citing it

as authority. Parker involved a challenge to legislation which established the

California Commission on Interstate Cooperation, which is composed of five

members of the Senate, five members of the Assembly, and five state

officials appointed by the Governor. (Parker, supra, 18 Cal.2d at p. 85).

Part of the challenge was based on article IV, section 19 of the California

Constitution which prohibits legislators from accepting any other state office,

trust, or employment. (Id at p. 86.) The court found that the statute at issue

did not confer any new office, trust, or employment on the legislative

members of the commission. However, Parker also provided this warning

which applies to AB 1X:

It must not be assumed, however, that legislative activities may
be expanded indefinitely through the creation of separate
agencies responsible primarily to the legislature. This sort of
expansion would soon lead to a legislative usurpation of power
incompatible with the proper exercise of its lawmaking
function. The Constitution forbids any such assumption of
duties by the legislative branch of government, and a statute
conferring a nonlegislative office or trust upon members of the
legislature would be clearly unconstitutional. But under the
particular facts set forth, where the responsibilities imposed are
merely those of gathering information and making
recommendations, we think the duties must be considered
incidental to the lawmaking function... .



(Parker, supra, 18 Cal.2d at p. 88.)

The thrust of Parker was that the commission in issue was performing

investigative and consultative duties incidental and ancillary to the lawmaking

function. It was therefore entirely appropriate for two-thirds of its

membership to be appointed by (and be members of) the Legislature. But

Parker suggests a different result if the commission were appointed by the

Legislature and it exercised the judicial and executive functions as those

enjoyed by the Coastal Commission.

Issuing cease and desist orders is plainly a judicial function. The

California Supreme Court has held that "the legislature is without power, in

the absence of constitutional provision authorizing the same, to confer judicial

functions upon a state-wide administrative agency of the character of the

respondent." (Standard Oil, supra, 6 Cal.2d at p. 559.) The court noted that

article VI, section 1 of the California Constitution confines all judicial power

to certain specified courts (id. at p. 560) and in the absence of a special

constitutional provision conferring such power, an act of the Legislature

which attempted to create judicial powers in a state board would be invalid.

(Id. at p. 563.) The court concluded: "To hold that judicial power has been

conferred upon the respondent board would be tantamount to holding such

attempted grant unconstitutional to that extent." (Id. at p. 565.)

InHustedt, supra, 30 Cal.3d 329 this Court ruled that Labor Code

section 4907--which granted the Workers' Compensation Appeals Board

disciplinary authority over persons, including attorneys appearing before it--

was an unconstitutional violation of the separation of powers provision of the

California Constitution. While recognizing that the separation of powers

principle does not command "`a hermetic sealing off of the three branches of

Government from one another,' (Id. at p. 338 quoting Buckley, supra, 424



U.S. at p. 121), the court recognized that the doctrine's mandate is "'to

protect any one branch against the overreaching of any other branch.'

(Hustedt, supra, 30 Cal.3d at p. 338 quoting Bixby, supra, 4 Cal.3d at p.

141.)

Even though article XIV, section 4, of the California Constitution

declares that it vests the Legislature with plenary power, unlimited by any

provision of the Constitution to create and enforce a workers' compensation

system, the court declined to extend to the Board the judicial power to

discipline attorneys. (Hustedt, supra, 30 Cal.3d at p. 346.)

Unlike the circumstances in Hustedt, there is no specific constitutional

provision authorizing the Legislature to establish the Commission. The

Coastal Commission is entirely a creature 'of the California Coastal Act of

1976 and AB 1X. Thus, in this case there is even less deference due the

Legislature's attempt to intrude into those powers reserved to the executive

and judicial branches.

In Harbor, supra, 43 Cal.3d 1078, the California Supreme Court

struck down, on separation of powers grounds, the Governor's veto of a

specific section of a bill. The Harbor court noted that article III, section 3 pf

the California Constitution provides that one branch of government may not

exercise the powers granted to another, except as permitted in the

Constitution. (Id. at pp. 1088-1089, italics added.)

Harbor was the obverse side of the issue that this appeal presents.

Here, rather than dealing with executive intrusion into the legislative sphere

through expansionary use of the executive veto, respondents challenge a

legislative intrusion into the executive and judicial branches through use of a

de facto legislative veto. Under the Harbor analogy, just as an overreaching

of the executive veto power violates the separation of powers, so must the



legislative use of executive and judicial powers not permitted by the

California Constitution.

Under AB 1X the Commission "performs a judicial function" when it

issues cease and desist orders concerning compliance with the Coastal Act.

(Yost, supra, 36 Cal.3d at p. 572.) As was stated in Communist Party of the

United States v. Peek, supra, 20 Cal.2d at p. 548: "Mt is not the function of

the Legislature to determine whether a statute declaring a general policy has

been violated in a particular case, that being a judicial function . . . ." Yost

puts the constitutionality of the Commission's authority to perform that

judicial function squarely at issue.

California Radioactive Materials Management Forum v. Department

of Health Services (1993) 15 Cal. App.4th 841 (CRMMF) reaffirmed the

separation of powers principle. The CRMMF court found that an agreement

between the Senate Rules Committee, the Director of Health Services, and

the Secretary of the Health and Welfare Agency to proceed with a formal

adjudicatory hearing unconstitutionally usurped the power of the executive.

(Id. at p. 869.) As the court declared:

In general it may be said that it is for the Legislature to
make public policy and for the executive to carry out the policy
established by the Legislature. In practice the complexity of
public business necessitates that many of the functions of
government be accomplished by administrative agencies.
Administrative agencies are part of the executive branch of
government. .. .

(CRMMF, supra, 15 Cal.App.4th at p. 870, citations omitted.)

The granting, denying, or modifying of a development permit, a quasi

judicial function, is properly the function of an administrative agency which



is part of the executive branch. As set forth above, however, the

Commission is controlled by and has been found to be part of the legislative

branch. CRMMF further found:

Within this scheme of things, the Legislature declares public
policy and makes provision for the ways and means of its
accomplishment, while carrying out those declared policies is
an administrative or executive function. The Legislature may,
by statute, exercise broad control over the policies to be
implemented and the ways and means of their accomplishment.
However, acts which are done to carry out the policies and
purposes already declared by the Legislature are not a
legislative function.

(CRMMF, supra, 15 Cal.App.4th at pp. 870-871, citations omitted.)

In language applicable here, the court noted that the Senate Rules

Committee, b y "injecting itself into the process ... usurped to powers of not

one but two branches of government." (CRMMF, supra, 15 Cal.App.4th at

p. 871.) The court emphasized:

The legislative prerogative is to declare public policy and to
provide the ways and means of its accomplishment. Having
enacted a statutory scheme, the Legislature has no power to
exercise supervisorial control or to retain for itself some sort
of "veto " power over the manner of execution of the laws.

(Id. at p. 872, italics added; citations omitted.)

Here too, the Legislature has the power to declare public policy over

the protection of the coastal area and provide the ways and means of its

accomplishment. But once having enacted a statutory scheme such as the

Coastal Act, "the Legislature has no power to exercise supervisorial control

or to retain for itself some sort of `veto' power over the manner of execution

of" the Act. (CRMMF, supra, 15 Cal.4th at p. 872) In retaining for itself

under AB 1X a "veto power" over the manner of execution of the Coastal

Act through the power to appoint and re-appoint two-thirds of the voting
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members of the Commission, the Legislature continues to violate the

separation of powers clause of the California Constitution.

While respondents recognize that there must be some overlap in the

exercise of the functions of government, there is a point at which it becomes

necessary to draw the line. "The courts have long recognized that its [the

separation of powers doctrine's] primary purpose is to prevent the

combination in the hands of a single person or group of the basic or

fundamental powers of government." (Parker, supra, 18 Cal. 2d at p. 89).

Under AB 1X the Commission still combines in its hands the fundamental

legislative, executive, and judicial powers of government.

The solution sought by respondents is not to prohibit legislative

appointment of the majority of the Commission's membership. Rather,

respondents request that this Court declare that the Commission, as a

legislative agency, may not exercise the judicial and executive powers,

including ,but not limited to, issuing cease and desist orders, approving,

denying, or modifying development permits, and other such regulatory

functions.

Under AB 1X, the Commission still fails to disclose the following:

1. The Commission is the only substantive executive agency or

commission in California state government that has the majority of its

members appointed by the California Legislature. (J.A. at 274:11-275:26;

332:12-16.)

2. The Commission thus is a legislative agency and should be limited

to establishing policy.

3. California law clearly establishes that a legislative body may not

exercise executive or judicial powers whether they are "quasi" or "direct"
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activities. (Laisne, supra, 19 Cal.2d at p. 835; Parker, supra, 18 Cal.2d

at p. 88.)

4. The Commission did not disprove that it still violates the separation

of powers clause because it cites no reported cases wherein the issue of the

constitutionality of the Commission's exercise of executive and judicial

powers has been challenged as a violation of the separation of powers clause

and upheld by the courts. (Aero-Crete, Inc., supra, 21 Cal.App.4th at p.

212.)

5. The Commission cites no cases concerning any executive agency so

dominated by the Legislature that has been allowed to exercise judicial or

executive powers.

B. Under AB 1X the Commission
Still is not Governed by the Governor

The fact that the Commission is a legislative agency is further

illustrated by its role in government. AB 1X did not correct this deficiency.

As stipulated by the parties in the Undisputed Stipulated Facts, the

Commission is not appointed by the Governor and is not subject to the

Governor. (J.A. at 216:1-3.) The Commission has been placed by the

Legislature in the Resources Agency, an executive agency, but is not

governed by that agency. (J.A. at 216:1-3.) Thus, the Commission is not

subject to the normal processes applicable to all other executive agencies in

California. It has been placed in the Resources Agency only for

housekeeping purposes. AB 1X did not change the appointment structure nor

did it reclassify the Commission as a legislative agency. Therefore, under

AB 1X, the Legislature is still free to intrude upon the powers of the



executive. Under AB 1X the Commission remains the only executive branch

agency in California which is so controlled by the Legislature.

(See also J.A. at 274:16-275:2.)

An example of intrusion on the powers of the executive which will

still be allowable under AB 1X is illustrated by Exhibits 1 and 2 to the

Stipulated Facts (J.A. at 216:3-222). In the year 2000, a controversy arose

relating to the role, if any, the Commission should have in relation to the

State of California Department of Fish and Game concerning Habitat

Conservation Plans. (J.A. at 216:3-6.) The California Secretary of

Resources questioned the Commission's proposal to become involved in the

State's approval process. (J.A. at pp. 218-20). As indicated in J.A. at page

222, the Commission's response was that it was "in no way going to vote to

knuckle under to that type of pressure" and found the situation "deeply

disturbing."

This is not the way government is constitutionally designed to work.

Those in the executive branch are subject to the control of the Governor and

those secretaries he designates to run the various agencies. Those who

refuse direction can be terminated. The exception is the California Coastal

Commission which really is a legislative body because its majority is

appointed the Legislature with no safeguards or checks and balances to

protect against the legislature's intrusion. AB 1X retained the placement of

the Commission in the Resources Agency. The majority of the

Commissioners are still appointed by the Legislature, thus making the

Committee a legislative agency. A legislative body performing executive and

judicial functions still equals a separation of powers violation. Thus AB 1X

did not correct the constitutional deficiencies.



C. Under AB 1X the Commission
Still Exercises Complete Judicial Power

The passage of AB 1X does not change the fact that the Commission

performs a judicial function when it issues cease and desist orders concerning

compliance with the Coastal Act. The Commission argues that Marine

Forests' remedy to contest the Commission issuance of a cease and desist

order is a writ of administrative mandate pursuant to Code of Civil Procedure

section 1094.5. In reviewing an administrative decision under Code of Civil

Procedure section 1094.5, "the trial court [is] obligated to confine itself to the

record of the administrative proceeding ...." (Stewart v. State Personnel

Board (1967) 250 Cal.App.2d 445, 447). Since the trial court is limited to

the evidence presented before the Commission, under the Laisne rule the

Commission is unconstitutionally exercising the complete judicial power

reserved to the courts.

Laisne amplified its ruling by noting that granting such complete

judicial power would be a deprivation of a constitutional right unless the

petitioner "had a right to go into a court of law and question the validity of

that order by the introduction of any material evidence ...." (Laisne, supra,

19 Cal.2d at p. 835.) Because Marine Forests does not have the right under

Code of Civil Procedure section 1094.5 to submit additional evidence 'outside

the record and is limited by the substantial evidence standard of review, the

Commission's exercise of the complete judicial power is a deprivation of

respondents' constitutional right to separation of powers.

CONCLUSION

It is significant that the Commission cites no reported cases where the

issue of the constitutionality of the Commission's exercise of executive and

judicial powers or that similar conduct by any agency whose majority is



appointed by the Legislature have been raised and upheld by the courts. The

Commission's world will not come to an end if its structure is found to violate

the separation of powers clause. (J.A. at 289:5-6.) The only result would be

that the powers of the executive and judicial branches would not be exercised

by the Commission.

For the reasons set forth herein, respondents respectfully request that

the order of the trial court granting plaintiffs Marine Forests Society's and

Rodolphe Streichenberger's summary adjudication as to the first cause of

action (separation of powers) be sustained by this Court. The Court may

wish to adopt the Court of Appeal Opinion affirming the trial court in this

regard.

In answer to the issues raised by this Court, it is requested that

(1) the remedy imposed by the trial court and upheld by the Court of Appeal

be the remedy imposed herein with clarification that the related portions of

the Coastal Act giving the Commission judicial and executive functions be

declared null and void; (2) the de facto jurisdiction doctrine not be applied to

unlawful acts by the Coastal Commission; (3) the date of this Court's decision

be deemed the operative act for the statute of limitations pursuant to ,

Proposition 5's (Cal. Const., art. III § 3.5) requirement that there first be

an appellate decision; and (4) the February 20, 2003 amendments to Public

///
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Resources Code section 30312 be declared as not eliminating the separation

of powers deficiency and that the Coastal Commission remains vulnerable to

a separation of powers challenge.

DATED: June 16, 2003.

Respectfully submitted,
RONALD A. ZUMBRUN
THE ZUMBRUN LAW FIRM

By
RONALD A. ZUMBRUN
Attorneys for Plaintiffs
and Respondents



CER'IiFICATION OF COMPLIANCE WITH
CALIFORNIA RULES OF COURT, RULE 14(c)

Pursuant to the June 11, 2003 Order of the California Supreme Court

granting the filing of an oversized brief not to exceed 18,500 words, I certify

that the attached Respondents' Answer Brief on the Merits contains 17,579

words.

Dated: June 16, 2003.
Respectfully submitted,

RONALD A. ZUMBRUN
MARK A. 'IEH
THE ZUMBRUN LAW FIRM

By
RONALD A. ZUMBRUN
Attorneys for Plaintiffs
and Respondents
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